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-€J             `tlltTi]   `3TTt¥1   {r`THT  order-ln-Appeal  Nos   AHM-EXCUS-002~APP-19/2021 -22

[-i=TVTap  Date     24.og.2o21  ffllt  tFTi{}   Ffl  t]Ttr\T  Date  of  Issue     01.10.2021

t5mjtR|   (3Ttfl€T)  -di-{T   qTRJ

Passed  by Shri Akhilesh  Kumar,  Commissioner (Appeals)

®Alislilg   oiit   of   Order-in-Original   Nos.   09/ADC/2020-21/MSC   dated   18.08.2020,      passed   L)y

^ddiktonal  Commissloiier.  Central  GST  &  Central  Exclse,   Ahmedabad-Noiili

`',Tl\tch   rT51   Tll1   \a   lTilr  Name  &  Aclclress  of the  Appellant  /  Respoiident

Ai)I)ell<ii.t-M/i.   Ilontla   Motor._Tycle  &   Sitiotei-liidia   Pvl.   Ltd„  T.   P()d(Jar  Ill(luslrial   Park,

T`]luka:  Maliclal,  Vi`licili)ur-3{j7.120.

l}esiioii.leiit-Additlonal  Commlssioner,  Ceiitral  GST  &  Ceiltt.al  Excise,  Ahniedabad-Nor+`h

tT\±    alati    5Ti   GittitiF   3TTi¥T   T\   3i{tdr   `+F_iirfT   H5rm   3   an   trF   €-{T   :+Tli*T   ff\   ITfr]    r+9TrR9rrrf   ffa

tii]T`r   -IT``r   -ITGFT   `iTrf}aprfl   tr5t   6Ttha   "   tjiTfl8]iJT   \:,TTaE:i   IT{TTa    q5-+   TT7fi{iT   3  I

Any  person  aggrieved  by  thts  Order-ln-Ai)peal  iiiay  file  an  appeal  or  revision  applicatlon   `2s  the
one  may  be  against  such  order,  to  the  approprlate  authority  IIi  the followlng  way

•           quTtiiric77T¥q5TgivFTrfu

Revision  application to Government of India  :

(\)             a,fflH   t]fllFT   t!TtyT,-b-`3TrtrfaTFT,    1994   rf\   €Tiii    3itiTi   i\a   -dinT   HT   rii]it-,Tt   ti}   ii-`   T\   r[tiT7ri   9i|+I   ,i5\
{"    {TT`T    Ti,    q9Tq    tr{={if5    IT\    3iiTTiIT    T`Ffl8F"    t>,TT7\-r]„    `3]€tlTi    Tipitl,     iiRtl     {r{7T7i{,     laTed     i]:ti,`-,"      t!``iTi<i

r€l`nH,      i=i)9n   ii(-ti=,1,   \iit]|   toll   iTq=T,   {i{Ti   TirJi     ]5   faid\        iioooi    fFr\   rT5t   tjir=il   i-iii?,\T  I

(I)             A  ie\Hslon  arrtlication  lies  to  the  under  secletary,  to  (he  Govt   of  India,  Revlsion  Appllcation  unit
Minlstiy  of  Flriar\ce,   L)epartnient  of  F`evenile,  4"  Floor,  Jeevan  Deep  Biiildirig.   Parliamen\  Street,   New
Delhi  -110  001   under  Sectlon  35EE  of tlie  CEA  1944  In  respect  of tlie  following  case,  goveriied  by first

proviso to  sub-section  (1)  of  sectlon-35  Ibld             -

(|i)                TT|?,     TTir`]    i,i    i.I(i     ri;     rli7ia     i\    -\-TTai     T\`{il     E`Il-,1     q5]T{_qF\    t\     f*{fl    ii`rFTiTi`T     {iT    3r`-+i     ti5T!,'7H:\     H    2n

r+,an      iiu`ITq"    -`}   TL-{i-`   i]ir`3iT|rT   i   qTrT   a   -\iH`i    E,i`I   qiTi    i\,    7+T   ta5{fl    iTTT€iTii{   tii    irilt-3r{    {\   TTH3    ,-iF    [ri,-{n

FTtFl=\    Ti    "    f?tT{it   .TU`=T'l]Tl{    TY   E.i    fT17yT   7TIt    l|FTTJl|    -t|`j    r=lJF|    F;:,I    i:\   I

(il)            ln  case  of  ally  loss  of goods  where  the  loss  occilr  Hi  tlans`it  from  a  factory  lo  a  warehousF+`  or  to
another  factory  cil   frrm  one  warehouse  to  another  diiring  the  course  of  processing  of  the  goocli=  in  a
warehouse  oi  Ill  st(>rage whetlier  Hi  a  factory  ol  In  a  warehouse

``---



(a7)                 'ill\'tl     (i     dlt;<     tEb{1|     \I`r;      .o     1,|¢?I      Ti     laa|lldd      uH     `|         \1||        o"     rr,     ltllil|\u|     11     \)l|t||lI      ?j`,r|,     `|>Iti     Ill"     `i\J     \)\`u        I

¥!c,tb    cf7   I{ac    +`,    Hmci    i`t   -\,il    iiltc\    cF,    dlE{t    tdy{ii    {i`<;     tu    \iilti    ii    n{itla¢    a   I

(A)         In  case  of rebate of duty  of excise  on  gocjds  exported  to  any  country  or terrltory  outside
India  of on  excisable  materlal  iised  in the  maniifacture  of the goods  which  are  exported
to  any country  or temtory oiitside  lndla

(tat)                 ZIIF,    !ich    cr>l    i|IIHH    la7`l    lqru    `ill\Jti    tfi    ql6\'    (.1Iilc,1    ¢11    t["    ct,l/    H{i)fl    r"    ll{ii    lllcl    f`l   I

(a)         ln  case  of  goods  exported  outside  India  expoii  to  Nepal  oi   Bhiitan,  wlth()lit  payment  of
duty

Jllaq    udil¢-1    th}    \tr`tl¢-I     ?iedj    cf7    iii!dl.I     cfi    IPli{     \Tii     5tiJ1    (hi3`'     +ilTt[    rm     tiS     a    `tii{    qfl    :tiia¥I     \rfl     S{i    \i|\i     I,I.I

hilii     tj     ii€i!lady,         `til{`|ztci,     `jiti)`,I     cj     dl\ii     iilr{rf    f!i     {iii{i     \i\J     tu     qi¢     i\i    rqcTi     `iilttr.i"     (.T2)     i9tj{i    tii\i     itiit     fu\ii

I,]t!dTi    la,T`        .iw    i;i   i

(c)          Credit   of   any   duty   allowed   to   be   utlllzed   towards   payment   of   exclse   duty   on   flnal
products  under the  provisions  of this Act or the  Rules  made there  under and  such  order
ls  passed  by the Commissioner (Appeals) on  or after,  the date appointed  under Sec.109
of the  Finance  (No 2) Act,1998

(t `            ;6#uj,EJ,I d:6ff  H9i€`tr'3„(c::T-:,)qdH:::);Jt# {i°#:   ,f{+Ht'6" I,,,`+tl\,thu:'d 't::a 9f!,Tff Toi:,L' ~J;„ !'?<,stJ.'6i s:'i  "f`i"u|% 2jHtt:,"'t u':I

orqd    3Tla¢.i     {aiJH     `rilrli     zTIl€`{   I    \3ttc6    {lI€i     uld|     S      ct>i         ii\i£{|!11il     tF;      t(tiilti    tii{i     rt5      S         i|     liti|I\Tti     it`>|     cri    .I.iirii.1

cf\   `iq\d   S   ti[q   t!ljil{    6   tii¢m   crl   ura   ih   i;lil   riilau  I

The  above  application  shall  be  made  ln  duplicate  in  Form  No   EA-8  as  speclfled  iinder
Rule,  9 of Central  Exclse  (Appeals)  Riiles,  2001  wlthln  3  months  from  the  date  on  which
the order soiight to be  appealecl  against is comiiiiinicated  and  shall  be  accompanied  by
two  coples  each  of the  010  and  Order-lr`-Appeal    lt  should  also  be  accompaiiled  by  a
copy of TR-6  Challan  evldenclng  payment of prescrlbed  fee as  prescrlbed  under Section
35-EE of CEA,1944,   under Maior Head of Account

(2)             Rlaq-i   dila¢`i    cj    {iiei    ui-a   -flclit.I    <-cm    p-cb    crii\rst    \"    `'ii    I;`id    cM    61    ch    thT\ia    2oo/         \rli`I    .ii|ri|+    th)      i|i`i
jfl<   a-Ei   {Tchll   `dy.I   \IcP   clra    ``]   \r{/lc{1   8t   ch    louo,,             fnl   161(1    |llcili   cfil    irlr\l  I

The  revlslon  applicatlon  shall  be  accompanied  by  a  fee  of  Rs 200/-  where  the  amount
involved  is  Rupees  One  Lac  or  less  and  Rs  1,000/-where  the  amount  Involved  is  more
than Rupees One Lac

-{1}.Ii    {jcwh,    c6=¢\{i    s-all-f`-i    ¥!`=i5    i!q    fltiTft7{    jiqlcffiu    `{miiltitr,{ui    tF    ula    `3iitlci

Appeal  to  Ciistom,  Excise,  &  Service Tax Appellate  Tribunal

(1;              cFth   d"I¢-,t   9jt,.h   3ilaljqH    1944   cn   tii`I   jb    dlz  th    5   th    tttli)ct-

Under Section  358/ 35E  of CEA,1944  an  appeal  lies to   -

(ct,)               \icttl|at@d    iil`t{of`    2    (1)     ch     q    qdi\I      tii{ii`     cfi     ji\,Ii€u     ti;1    `+Ii1}ti,      `ittTan     t6    iiiq-a     il    {tliii     3iirftt,     (r,.;!1tJ

\)and`.1    ¥ic{b-\Jti    tlctich{     tl`1teilt+    rtri!ii(acri\"    (ftita?)   `.Fi    `il¥fT"   Gidiii    Imf,tr>I,    'ti6iic{iql¢    ti    2"u  3TTFT,

qu  rna  ,3TeraT  ,ffroTFTPFT,3T577araTa    `i8OOu4

(a)          To  the  west  regional  bench  of custonis,  Excise  &  Service  Tax  Appellate  Tribunal  (CESTAl-)  at
2'`d  floor,Bahumali   Bhawan,Asarwa,Girdhar   Nagai,   Ahmedabad      380004    in   case   of  appeals
other than  as  nientioned  in  para-2(I)  (a)  above

.-.
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The   appeal   to  the  Appellate  Tribunal   shall   be  filed   in   quadruplicate   in  form   EA-3   as

prescribed     iinder    Rule    6    of    Central    Excise(Appeal)    Rules,    2001     and    shall    be
accompailied  against (one which  at  least should  be accompanied  by a fee  of Rs  1,000/-,
Rs 5,000/-and  Rs  10,000/-where  amount  of duty /  penalty  /  demand  /  refund  is  iipto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  in
favour  of  Asstt    Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of  the  place  where  the  bench  of
the Trlbunal  is  situated.

(3)             JiTi   i3-{T   `iiTa¥i    i}    zpi    T\d    `3iia`¥T`    tTir   iTliTf\9I   E\`ii    a   tit   HT71fr,    ]t`t-yT   ``i\F`¥T   7fi    la\J   tlFTRT   fFI   `|TltiFr   -\TtT{jfLi
T,TII    -ti    rai{IT   -\,iTTT   tHra\i   ETfl   fi97i    i,   i=\t)    i,\I   lil    i@j    ra-{9T   TIE5\   i,i{i    {\    q=i=i   7F,    rd: ii    {i.2iirioiTfr       \3irfttit{i

T={H7T|Llcr,-<ii    ch   `r7r,   `?i`itii   "   T}±1jT   -`T-<T,I-{   rr7\    \JrT>    J,IiarT-il    riFjjr   nrm   ?,  |

Ill  case  of the  order  covers  a  number  of  order-in-Orlginal,  fee  for  each  0  I  0   shoilld  be

paid   in   the   aforesaid   manner   not   withstanding   the   fact   that   the   one   appeal   to   the
Appellant  Tribunal  or  trie  one  appllcation  to  the  Central  Govt   As  the  case  may  be,  is
filled  to  avoid  scriptoria  work  if exclsilig  Rs    1  lacs fee  of Rs  100/-for each

(4)           `"/irt]iI]   ¥Tirfii   `'`TLlrilTrli   i97O   TT9ji   {i¥T\(eTTi   rrfl   t\Iiim-1   7}   t+TtlThT   lttTtt-tr   fas``J   \iiIrr{  Jail   `iH7}TTi   "
ici`i   `inaH   7T9ilr{9_I(a   rjuT7H   "mtFTIt   76   3Hr?!I   i\    wh   Tii{1rT;   Tfl   t?7fi   urlt   TT{   -¢6  50   Ttd   tFT   FTT"d}T   3!c{-r,

I?,T,-LT   ann   E\iT   i-ITlt!\T  I

One  copy of appllcation  or 0.10.  as the  case  iTiay be,  and  the  order of the  ad)ournment
authority shall   a  court fee  stamp of Rs.6  50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,  1975  as amended

(5)            €=i   3it{   flq{aTT   JTTJTd\   ti;t   ffi{T3Tui   ap-T\   tir`-i   titi+Tt   76\   `3T`{   `it   €zTTT   3mf>f6iT   fa5tn   (-Jiim   a   i-iT\   {f\IiT   !j-crib,
7t;=aq  t3m]  ¥`FTth  `ra  itqTap  {iTTf\t,fl"   :{iiTiTr€tfr;-<`H   (7"iTaLl)   ltm,   1982  i\   r-}fati  3  I

Attention  in  invited  to the  rilles  covering  these  and  other  related  matter coiitended  in  the
Customs,  Excise  &  Service Tax Appellate Trlbunal  (Procedure)  Rules,1982

(6)            {fllTI    ¥`iti7r,,    tirdt+I    TIT`TiT{|    ¥]Fp    `Jti    vicliffi-i    ``3iitffl+I    FTT7]Tfi}fT7{TH    (fife),    €i,    ufr   `in\\`i\    7t    ITm`-yl    i\

rfu  ITi7r  tiit`iiiti,iti)  i{ri     a¥  t I.f`"i]i`  i  ti5i    10'`{\  qi  aHT   FT=TT   3rfan a I 5TFtf*.   3rfaiFT TF {mT  io

a;{1.,  ut{t-Q      a     I(Section    35  F  of  the  Central  Exclse  Act,1944.  Sectlon  83  &  Section  86  of  the  Flnance  Act,

1 994 )

aT;ap3EPTa9jSa;3ft:rgiva;T$3jwh.QrrfhagivrT"edarrfurriTr''(i7iii\i>.`\,,;tii,it`H)

(I)           t',`„ i„„j z]i; Li i7 a7a¥F fatrm {Tttr.

(ii)         fazrr7raraanrarf3€rfurfiT:

(iii)       aifeai;-faz'fanaTfa"r,a7aFFTtr ofit

r;`qFT?an'aeiT3rthF'*qFaqtrmTafitgpi5n*.3Ttna'T`ILiiiiiF{T`aifanq?Qr*anfanapiT¥.

For  an  appeal  to  be  filed  before  the  CESTAT,10°/o  of the  Duty  &  Penalty  confirmed  by
the  Appellate   Commlssioner  would   have  to  be   pre-deposited,   provided   that  the   pre-
deposit amount shall  not exceed  Rs  10  Crores.  It  may be  noted  that the  pre-deposit  ls a
mandatory  condition  for  flling   appeal   before  CESTAT    (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944.  Section  83  &  Section  86  of the  Finance  Act,1994)

under  Central  Excise  and  Service  Tax,  "Duty  demanded"  shall  Include
(I)           amountdetermined  unclersection  11  D,
(Ii)          amount of erroneous ceiivat credlt taken,
(in)         amouiit payable uiider Rule 6 of the  cenvat credit  Rules

qu  9q  `3TraQr  aT  gfa-  3Trfu  qTfoiRT  aT  u7TRT  all  Q.T=5  3itii]T  Q.riff  "  au¥  farfu  a  al  rfu  fir  7Tv  Qoras

a7  iot% graia  pT 3itT a€¥ aian aug farfu a aa.Bug a7  io.;O !57iaTer  TT fl en rfu  al

ln  view  of above,  an  appeal  agaillst this  order  shall  lle  before  the  Trlbunal  on  paymelit  of
10%  of  the  duty  denianded  wliere  duty  oi   duty  and  penalty  are  in  dlspute,  or  peiialty,  v\/here

alty  alone  is  ill  dispiite



ORL)ER  IN  Al'PEAL

I  Iu`   .l|)I)€.(il   ltto   I)eon   flle(I   I)y   M/s    I  ltjntla   Mi)tolt  y(  ltJ   (st   t„  tiolel    ln(liti   l'vl     I   ltl      I      l't;tlil"

IIHlu`Uitil     Pall,      Itiluka       Mai\tlal,     Vithlctijut,     Al`II`f`tl,tlj,itl         }{!?I?0    (in    t,I`itil     .,7/)/Jf.//.7;i/')

t\ti,iui<,I   lht`   01()   Nti    O`)/^D(  /?02()   2l/MS(     tldletl    ln  ()8  /()/(J   (in  `lioit   I;;t;/;t;t/r7flt/t)7t/fi;`)

|w.,`¢itl    I)y   Uip   Atltlilloual    (   oI``i``Isslol`ei,    (   eiiUdl   (1>.1,    Ahincitldl)c]tl    N(tilh   (    ln    sl\oit    '///('

11/1'1(/I(  ''lll'LI   '1llth,',,ty   I   )

?.              IItfi  r{ut"HltcFase,   ui  llllef,.lie  o`tit  tluuut)  1hpoui"Jot  all(lil   oT  llitFtF`tltlHi(

\Ii{i    fii)|jellaii`    I)y   (lei)riitmeulal    otlltels,    on    veu(ittillou   o(    (eu\i{il    rxtise    ldy    tteivlt€.     Icix

"¥  ()I(Is,   il   was   I`uU(f.(I   llifll   U1(.   .1|J|)ellaltl   I;a(I   lal(en   (   I   NVA  I    (  le(lll   ()u   (  d|)Ilrll   (j()oil`   ,]Ii{l

I,t`ivH  o   usptl   ltn    II\<,laHa(loo   t-tr  a   21    ltiTi   lolit)   ti[ili`ii`ission   lii`e   (Iom   t,lJ  I(   0   `iilt   `l{`llou,

Mt`Iit`l,`l,    h)   llv"    ra(t()ty   I()ta`etl   at   Viutlainu       rl\t.   aijiiellalil    hatl   riij|iumthetl    lhe   UH`ii

(Iui""   Vli  (   oiiti).]iiy  I  mitlt.cl  (UGV(`I  )   foi   tli(`  ieiiulien`eul   {tt  now   M't()0  KVA  1111    |iowH

wiij|)Iy        ltn         [lten         I)I(t|)Use(I        uult        al        Vlll\la|nu           H`e        `)(iv(I         vltle        letltii         I\lu

U(jv(  I/l`eq(I/(om/UII/New/(]l!.     rlate(l      I/0}/0_Ill,     I)iovi(1e(I     tl`e     p`liHittlt`     'ol      tlifi

{.uiieivisltni   o(   U`f.   woik   alooqwitli   ll`e   leui``   {dy   t  oo(iitlotis   ot   tl`e   t  oi`tiat  I        lht`   t  t;Iilit`t   I

(tu     titf)rtiol`    /*    tlvil    wolk    or    tl`e    tlansii`Isslon    liite    wds    tjivpn    lo    M/s     om    l'owo

IIfw`c,Iuission   l'vt     I  ltl     (()I'lLJI     H`   `li(>rt)   aiitl   suijijly   o`   iualciual   `isetl   ii`   tl`e   u`t,lt'`llt`llou   ttf

t„ll(I   IIr]ilslt`lsstoll   lllle   was   le(  elveil   floll`   vaut)us   sui)I)IIels   lnrlli(llu(I   M/`,    Ah``htii    1   I`(`i(iy

''111(   Il„-es   eL(

2.1          ^ucllt  olj`eived  thal  lliecI  NVAr  uetlil   ol   Its  £'/,J1,r]4!V    on  (a|Jilal  Lj(io(I"voilHl

tluuuu   tl`e  ye;u   "  'i   lri   ftn   duly  I)ditl   („i  vallou`  ti(x>tls   usti(i   Ill   eiet  Uol`   (*   Iu`lciHtitloo

ol   /I    Klii   loii!)   ti.`I`sii\tss"ni   lioe   is   u`a(lil`is`ll)le-fi`   lhe   said   lial\si`ii:>siou   lute   1`   owiit`tl   ljy

(il   H   ()   ;li`(I       li``,lalle(I    oulsl(le    Uie    fa((oty   I)Ieliil`es    (tl    lhe    ai)I)ellailt,    heiite    (.H\|it"    liti

(  ltl`i`Illlt`(I   as   (d|)Ilal   9t)o(ls   111   telli`S   of   l{`ile   J(ri)   tH    (   I-NV^l    (-Ie(10    Rulti`   ((   (   |{),    ?0()i|,    .o

ll`t`y  wtlte  t`ot   u`e(I   11`   the   i`ial`ufa(tuie  ol   fliial   I)totlut  t

a          riiilliet,    U`e   ai)I)ellanl   also   tivailed    `eivites    (iovolvlncj    li;iisoi`   witli    ltumfJi`   tiu"

u"y   .i(jei\ttp`   lt»   tleai{iricci,  t.iv"  wc>ilt   rw   (ti`ilttlt"w  eiet  li(]ii   ijl   ijaii\l"i   ttjwei   tilt  )  t>l

M/`,.   OPIIJl,    hw    eie(tlot`   ai`(l    ilvll   woik   iel€`le`l    (o    tiansmlssi(jl`   towel     lloi`\    M<lI\(lrll    \o

Vltlilti|)lH    Wl`i(  Ii    1`    owile(I    I)y    (]U(O    alicI    Io(i)te(l    oll\Slile    tl\e    ai)I)ell£H`l`s    l.1(loiy,    lliu`,

tlie   (   I   NV^ r  t  ietl"   or  Rs  !;1,4  I,4/f`/     availerl   t]o   Ui€.  `.iitl   s€ii vit  tis  t_ILO  IItij   Uie  tu`€ttit  ltil   yt`tii

/()I(t     I  /,1`   iiit`tlii`Ist,ll)le,    as    tl`ey   (I()    il()t    (i\ldll`v   r]s    ""    Seivlte    IH    Ietiii`   ()11`\11"    /(I)    ti(

(  (   I(,   <,004,

\<j=/
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2.3        Audit   further    observed    that    during    Decembel--2016    and    January  2017,    the

ar)pellant  availed  CENVAT  credit  amounting  to  Rs.9,83,701/-of service  tax  paid  for work

contract  service  received  from   M/s.  SMCC  Construction  India   Ltd.   (SMCC   in  sliort)  for

niaking  additional  structure  either  attached  to  flool-or  roof  so  as  to  provide  support  to

the  conveyor used  in  their factory.  The  said  service  used  for  making  additional  striicture

to  support  their  capital  goods  was  not  eligible  for  CENVAT  credit  in  terms  of Rule  2(I)  of

CCR,  2004.

3.           Based     on     audit    observations,     a     Show    Cause     Notice     (SCN     for     brevity)

NoVI/1(b)CTA/Tech-16/SCN/Honda/2018-19    dated    1801.2019,    was    Issued    to    the

appellant    invoking    extended    period    and    proposing;    recovery    of    CENVAT    credit

amounting    to    Rs.27,21,648/-    (wrongly   availed    on    goods    procured   from   various

suppliers),.   Rs.51,41,424/-   (wrongly  availed   on   seivices   provided   by   M/s  OPTPL)  and

Rs.9,83,701/-   (wrongly   availed   on   services   provided   by   M/s.   SMCC)   under   Section

llA(4)  of the  Central  Excise  Act  (CEA),1944  read  with  the  provisions  of  Rule  14  (1)  (ti)  of

the CCR,  2004;  recovery of interest on aforesaid  demand  under Section  llAA  of the CEA

read  with   Rules   14   (1)   (ii)  of  the  CCR,   2004;  and   imposition   of  penalty  under  Section

llA(] )(c)  of the CEA,1944  read with  Rules  15  (2)  of the  CCR was also  proposed.

®

4.           The  said  SCN  was  adjudicated  by  the  adjudicating  authority  vide  the  impugned

order,     wherein     he     disallowed     the     CENVAT     credlt     amount     of     Rs.88,46,773/-

(Rs.27,21,648/-   +   Rs.51,41,424/-   +Rs.9,83,701/-)  and  ordered   recovery  of  the  wrongly

availed     CENVAT     credit    alongwith     interest     and     imposed     equivalent     penalty    of

Rs.88,46,773/-  under the  relevant  provisions.

5.          Aggrieved  with  the  impugned  order,  the  appellant  preferred  the  present  appeal,

chiefly  on following  grounds:-

a)   In   reference   to   the   estimate   provicled   by   UGVCL,   the   appellant   carried   out   the

activity  of erection  of feeder  bay and  transmission  line.   UGVCL  agreed  to  supply the

electricity   only   after   the   transmission   line   has   been   laid   down.   To   commeicially

engage   in    producllon   of   goods,    laying   of   transmission   line   for   electiicity   was

essential.    One  end  of  the  transmission  line  is  attached  to  the  switchyard  located  in

the factoiy  premises  and  the  othei-end  is  attached  to  the  Mandal  sub-statioii  hence

an   integral   part  of  the  factory  premises.   Amendment   made   in   the  Capital   goods

definitioii   by   inserting   clause   1(A)   was   to   exteild   the   benefit   of  creclit  oil   capital
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returns   when   is   no   obligation   to   disclose   any   other   information   suppression

cannot be  alleged.

f)    There  was  no  intent  to  evade  diity  ancJ  credit  was  availed  under  bonafide  belief

that  the  credit  was  coriectly  availecl.    In  tlle  abserice  of  m€/75  r€a,  imposition  of

penalty   under  Section   11   AC(1)(c),   is   not   imposable.     Even   if  it   is   applicable,   it

should  not be  more than  500/o of the demand.

g)   When the  demand  is  not sustainable,  demand  of interest  is  liable to  be  Set-aside.

h)   They  reciuested  to  set-aside the  impugned  order and  glant  personal  hearing  and

pass an order as deemed fit considering the facts of the case.

6.           Personal  hearing  in  the  matter was  held  on  18.06.2021  through  virtual  mode.   Ms.

Sukriti    Das,    Advocate,    appeared    on    behalf   of   the    appellant    and    reiterated    the

submlssions   made   in   the   appeal   memorandum   and   relied   upon   various   case   laws

submitted  during  hearing.

7.          I   have   carefully   gone   through   the   facts   and   circumstances   of  the   case,   the

Impugned  order  passed  by  the  adjudicating  authority,  sllbmissions  made  in  the  appeal

memorandilm  as  well  as  at  the  time  of  personal   hearing   and   evidences  available  on

records.   The issues to  be decided  under the present appeal are as  under;

®

>    Whether  CENVAT  credit  to  tlie  tune  of  Rs.27,21,648/-taken  by  the  appellant

on  capital  goods  procured  for  installation  of  a  21  kin  long  transmission  line
from   GETCO   sub-station   Mandal   to   their   factory   located   at   Vithapur,   is
admissible,.

`>    Whether  CENVAT  credit  to  the  tune  of  Rs.51,41,424/-  taken  by  the  appellant

on   the   services   received   from   M/s.   OPTPL   for   civil   work   and   erection   of

transmisslon  lines  in the year 2016  17,  is  admissible;

>`    Whether CENVAT credit to the tune of Rs.9,83,701/-taken  by the appellant on
works   contract   service    received    from    M/s.    SMCC    for   making    additional
structure for support of the conveyor,  is admissible.

7.1        I  have gorie thiough  the  letter dated  18.12.2014 addressed  to  the  UGVCL and  the

contract  entered  between  the  appellant  and  UGVCL.  It  is  observed  that  the  UGVCL  vide

letter  No:  UGVCL/Regd./Com/ELIT/New/6]5  dated   17.03.2015,  agreed  to  provide  new

14500   KVA   ErlT   power  supply  on   66   KV  system  for  the   proposed   unit  at  Vithlapur,

provided  the  estimate  for the  supervision  of the work  alongwith  the terms  &  conditions

are  fulfilled.   The   permission  /  clearance  for  laying   erection   of  said   66   KV   line  shall   be

tained  by  the  appellant;  18  mtrs  wide  power  corridor  for  laying  the  66KV  line  fi-om
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(iv)       iiioulds  and  dies,jig5  aiid  fix(Lires,

(v)        I.efraclories  and  re/ra(_lr)ry  illa(eiials,

(vi)       [ilbes  aiid  i]ipes  and firtirigs  thereof,  r           *           +  I

(vii)     s(orage [aiik,  [and]

I(viii)  motor veliicles other  than  (liiise  falling  I!nder [arirf lleadings  87rl2,  8703,  8704,  871]_  and
llieir chassis  |biit  includirlg  dumi)ei s and  (i|}pers|,I

used -

(1)       ili  the  factory of tile  iTianiifaclurer clf {lie  fiiial  products,  r                +   `            + I;  or

I(1A) outside the factory of the niaiiufacturer of tlie filial prodllcts for gelieratioil of
electricity tor for puni|]ing of water] for cai)tire ilse witliin the factory; or]

(2')        fc)r  providing  olJtpLlt  5eivlc€;

(8)   motor vehicle desigiled  foi  {ranspoita[ion  o{ gooal5  incliiriing  lheii  chassis  iegisteied  /n the
name  r)i [lip  sprvi(a provider,  when  il5ed  fol   -

(i)         providiiig  an  c)iiti)iil  servi(e  a(  ieli(ing  of siJch  lllotcJl  vehic/e,  ol-

(ii)        transi)olta(loll  of  lllputs  aiid  c<aiii(a/  cioods  iJsed  for  pro\liding  an  oil{[)(it  5eivice,  or

(ill)       r)rovidiiig  an  oiirpu[  service a(")iliiei  ageiicy,I

In  terms  of  the  above  definition,  goods  listed  under  2(a)(A)  are  capital  goods,  if

used  within  the  factory  for  manufacturing  final  product  'or'  used  for  providing  output

service   'or'   used   outside   the   factory   of  the   manufacturer   of  the   final   products   for

generation  of electricity for captive  use  within  the  factol.y.   The  goods  listed  in  para-3  of

the  SCN,  shall  be  covei-ed  under capital  goods,  only  if the above condition  is  satisfied.

®

7.4        I    find    that    the    disputed    goods    were    used    in    erection    &    Installation    of

transmissioii   lines,   located   outside  the  factory  premises,  which   is   not  dispiJted   by  the

ar)pellant.   In   as   much   as   the   goods   were   ilsed   for   laying   of   the   traiismission   lines

installed  outside  the  factoi-y,  the  iiext argument would  be whether the transmission  lines

was    used    for    generation    of    electricity    for    captive    use    within    the    factory.       The

transmission  line  located  outside  the  factory  was  for  distribution  of  e'lectricity  and  not

for generation  of  electricity,  as  is  evident  from  the  contract  which  clearly  states  that  the

electricity  shall  be  provided  by  laying  66LV  line  from  GETCO  66  KV  Mandal  sub-station

to  the  premises  of  the  appellant.  Also,  as  the  entire  structure  (transmission  line)  would

be  the  property  of the  GETCO  by whom  it  is  maintained  and  GETCO  shall  have  the  right

to  tap   the   service   line   (i  e.   draw  any   subseq`lent   service   line   to   other  customer  for

providing   power),   clearly   establish   that  the   transmission   liiie   was   not   owned   by  the

appellant   and   the   electricity   distributed   througli   this   line   is   not  for   the   exclusive   or

captive  consumptioii  of the  appellant,  as  GETCO  retains  the  right  of further  distribution

of  electricity  to  other  customers  from  the  same  traiismission  line.  As  long  as  tlie  criterta

mandated  in  Rule  2  (a)  of CCR,  is  not fulfilled, the  goods  used  in  erection  of transmission

line,  cannot  be considered  as  capital  goods  ,
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tl,,,  I"  lo,y

I/(i           (olnil`ij     lo     llie     Issue,     legal(llotj     ll`e     fitluu`slljlll`y     of     II`|tul     selvi"}     tletlit     o1
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I)It)iN{)lli)Ii,     illaikel     ie.ealtll,     s(oiaL!e    ill_Ilti    the    I)late    tll    itiilitiiicil      iliiliiiielnpnl    t)I     IIIiilil`      aitliilillllii),
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Iillilei    lhiist>   (I))   tll    `eill(III   (.rII_   til    (llrl   I  lilaliie   A`l    il)¢IeilHlltli     ic.lelit>tl    r)i    `ilcH  IIIetl    5rl\'IiiJ`)    ill   \i)    l`Ii    \1`

ll,a),  r,,I-l  ,,sell   /,,,

•-TIT;T`.\
c'*'fA      'Jr



11 F.No:  GAr'PL/COM/C[XP/223/2020-Aprieals

(a.)        toli5lni(I.I?ii  or  exet-iition  of  w()iks  (tintia( I  tif a  I)iiildiiig  cli  a  tivi/  s(I.(ir{iire  oi  a  ilaM  I/iereor,  or

(I))        layiriq  I)(  ft)Iinrla{IINl  ol   iiiakinc|  of  `sliiitl(ilp¢  for   cupi)ryl  of  raiiltal  qnt)tl¢,

To  qualify the test  of  input services,  the  iiexus  between  the  services  procured  and

the  manufacturing   has  to   be  established.  The  appellant  is  registered   manufactuiet   or

scooteis  and  motorcycles  and  the  services  like  erection,  commissioiiing,  ilistalltition  and

teclinical  testing  iendered  by  M/s OPTpl_ were  iri  relation  to  the  civll  wol k  carried  out for

constructing  the  towers  outside  the  appellant's  factory.     While  these   structures  were

owned  by  GETCO  and  were  not  exclusively  used  by  the  appellant,  therefore,  utider  any

stretch  of imagination  these services  cannot  be  coiisidered  as  input service,  used  in  or  in

relation  to  theii   iTialiufacturing  activities.I,  lherefore,  find  that  the  service  tax  credit  of

Rs.51,41.424/-  paid  on  'Erection,  Commjssioniilg  &  Installation'  and  'Technical  Testing'

is  not admissible  to the appellant.

7.8        Fui-ther,  tlie  credit  of  Rs.9,83,701/-paid  as  selvice  tax  on  work  contract  service,

received  fi.om  M/s.  SMCC  Construction  India  Ltd.  was  denied  on  the  ground  that  laying

of  foundation  or  making  of  structure  for  support  of  capital  goods,   is  excluded  under

clause  (b)  of  Rule  2(I)(A)  of the  CCR,2004.  It  is  argued  that the  said  service  was  provlded

to erect structures either at the floor or roof tc) provide support to the Conveyor

®

7.9        The   definition   of   capital   goods   includes   spares/components/   accessories   of

capital  goods  specified  under  Chapter  82,  84,  85  or  90  of Central  Excise  Tatiff Act,1985.

Raw  materials   like   motor  parts  are  carried  with   the  help  of  conveyor  belt  at  various

locations     in     the      plants      hence     the     conveyor     belt     forms     as     I)art     of     the

equipment/iiiachinery.       Since    the    receipt    and    classification    of   sai.d    service    is    not

disputed,  the  only  dispute  remains  to  be  extimined  is  whether  the  said  works  contract

service   teceived   from   M/s.   SMCC   (for  constiuction   of  additional   suppoi.t  structiire   in

enhancing  or modernizing  of the  existing  mtinufacturing  facllity)  can  be  treated  as  input

seivice  for the  appellant's  manufacturing  process   The  definition  of input service  thoiigh

includes  services   used   in   relation  to   modernization,   renovatton   ol-  repairs  of  a   rrictory

but  categorically  excludes  the  works   coiitract  as   input   servl.ce,   if  used   for  lay'ng   of

foundation   or   making   of  structures  for  sllpport  of  car)ital   goods.   The  conveyor  belt

being   part  of  the   plant  &   machinery,   any  construction   under  works   coiitract  service

done  foi   layiiig   of  foundation   or  making   of  striictures   for  sui)port   of  capital   goods

(conveyor   belt)   shall   not   be   covered   under   input   service.     I,   therefore,   find   tliat   the

service  tax  credit  of  Rs.9,83.701/-  paid  on  work  contract  service,   recc`ived  from  M/s.
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®

®
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admissibility  of  the  CENVAT  credit  on  capital  goods,  Inputs  &  input  services  (including

classification  of  goods  under  capital  goods  or  iliputs  &  input  services)  lies  with  them.

The   appellant   willfully   misclassifl.ed   the   inipugned   goods   uiider   capital   goods   and

impugned   services   under   'jnput   services'   to   avail   inadmissible   credit,   therefore,   the

conclusions    of   the    lower   authority   to   disallow   the    credit   and    order    recovery   of

Rs 27,21,648/-,.  Rs.  51,41,424/-  and  Rs.9,83,701/-  along  with  interest  and  penalty  lias  to

be  upheld.   When  the  demand  sustaiiis  there  is  no  escape  from  interest  hence  the  same

is  therefore  recoverable  under  Section   llA  (4)  with  applicable   rate  of  interest  iinder

Section  1] (AA)  of the  CEA,  1944.

10.        The  issue  of  mandatory  penalty  is  also  settled  by  Hon'ble  Supreme  Court  in  the

case of uol vs  Dharmendra Textile  Processors  [2008(231)  ELT3  (SC)I  and  in the  case of

.                  UOIVs  Rajasthan  spinnlng  &Weavlng  MIHs  [2009  (238)   E.L.T.  3  (S.C.)I,  wherein  it  is
held  that  penalty under Section  llAC,  as  the word  suggests,  is  punishmeiit for an  act of

deliberate  deception  by  the  assessee  with  an  intent  to  evade  duty  by  adopting  any  of

the   means   mentioned   in   the   section.     In   the   present   case,   wrong   aiid   iiiadmissible

CENVAT  credit of capital  goods  and  input services taken  ancl  utilized  in  contravention  to

Rule   3   &  9   of  the   CCR,   2004,   with   inteiit  to   evade   payment  of  tax   by   utilizing   the

inadmissible  credit  js  therefore  recoverable.with  applicable  rate  of  jnteiest  and  penalty

u/s llAA & llAC  respectively.

®

11.     In  view  of  the  above  discussions  and  findings,  the  appeal  filed

stands rejected   in  above terms.

Attested            t
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